Small Business Technology Council

December 13, 2022

To all Senate Judiciary Committee Members

Subject: SBTC Concern with Pride in Patent Ownership Act (S.2774 or PPOA) Being Passed in the
Senate

Reference: SBTC Letter of October 30, 2022 (attached)
Dear Sir or Madam:

Once again, | am writing to express the grave concern of the group of patenting small businesses
about the possible inclusion of patent language also known as S. 2774, the Pride in Patent
Ownership Act (PPOA) in the OMNI or in any other bill. This language will harm small inventing
businesses and will hurt the American economy. We urge you to voice objection to including this
language in any bill and to vote against its passage.

The Small Business Technology Council (SBTC) — a council of the National Small Business
Association — advocates on behalf of the 6,000 Small Business Innovation Research (SBIR) and
Small Business Technology Transfer (STTR) participant companies. These SBIR/STTR companies
produce more patents than all the American universities combined. SBTC strongly supports the
passage of an OMNI bill and any bill to obtain a budget for this fiscal year but cannot support
adding additional provisions that degrade the patent rights of small company inventors.

S. 2774 is not relevant to the OMNI, but it will hurt the budget by acting against growth in the
economy. It would destroy patent rights of small business inventors who are attempting to
enforce their patents. The PPOA imposes a recordation filing deadline on patent owners. The
legislation penalizes missing a tight statutory deadline for patent recordation. There is no
proposed ability to correct missed deadline and willful patent infringers are given a free pass to
steal America’s inventions. This will help foreign entities and large international corporate
infringers, leaving American small businesses inventors and Americans to suffer.

The problem with the PPOA is that it will kill most small company inventions. Here is how China
and behemoth international companies will benefit by allowing them to steal most all small
company inventions. The PPOA requires that whenever a patent issues, or certain rights or
interests in a patent are assigned, granted, or conveyed to another person that an assignment
be recorded with the patent office. The problem is that this applies to almost every loan that
small businesses have, as companies are usually required to assign all their business assets to
the lender as collateral. It is highly unlikely that the hundreds of thousands of individual or small
business inventors will go back and record every bank loan they have received with the patent
office. This will allow the “Patent Pirates” or “Efficient Infringers” to totally ignore patents and
ignore licensing. China and large international companies can infringe with impunity as their
worst penalty is that they will only have to pay a reasonable royalty but be able to delay
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payment by a decade or more and only if they have been sued. As the cost of enforcement for a
patent is typically in the $5-10 million dollar range, almost no enforcement actions will be made.
This is a horrible degradation of patent rights. It is totally inappropriate that such a huge penalty
be levied against inventors for a small administrative infraction that cannot be cured once the
120-day deadline is missed. That will lead to fewer American inventions as there is significantly
reduced economic incentive to patent or invent. It will also hurt the economy as inventors will
not be able to license or sell their inventions and be deprived of income that would normally go
toward developing further inventions.

The PPOA will further degrade the ability of small businesses to obtain strong, enforceable
patent rights and allow large international businesses, including those from countries like China,
to trample on American small business patent rights. The language of this change to the Senate
OMNI bill is the same as that proposed in the Pride in Patent Ownership Act (PPOA), S. 2774. If
you don't already know about it, see this article: The Pride in Patent Ownership Act is Big Tech
Boondoggling.

By voting against the PPOA, each member will be declaring that they support:
1. American Small Business over Chinese companies
2. Growth of the American Economy
3. Invention over theft

/P

4. Keeping America’s “Golden Goose” (independent and small company inventors) alive
Once again, the SBTC applauds the OMNI and looks forward to working with you to strengthen
patent property rights. If asked to testify or provide other information on the problems with
S.2774, PPOA, we would be glad to do so. But please do everything you can to kill this horrible
bill, the PPOA. It provides no pride to patent owners, only grief and poverty.

Thank you.

Sincerely,

Robert N. Schmidt, Co-Chair
Small Business Technology Council
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October 30, 2022

The Honorable Adam Smith, Chairman The Honorable Mike Rogers, Ranking Member
Committee on Armed Services Committee on Armed Services

2216 Rayburn House Office Building 2216 Rayburn House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Subject: SBTC Concern with Pride in Patent Ownership Act (S.2774 or PPOA) Add-On to the
2023 NDAA

Dear Chairman Smith and Ranking Member Rogers:

| am writing to express the concern of the group of patenting small businesses about the
possible inclusion of patent language also known as S. 2774, the Pride in Patent Ownership Act
(PPOA) in the NDAA conference report. This rider on the FY 2023 National Defense
Authorization Act (NDAA) will harm small inventing businesses and will hurt the warfighter by
being antithetical to businesses that support warfighters and the department of defense. We
urge you to voice objection to including this language in the conference report.

The Small Business Technology Council (SBTC) — a council of the National Small Business
Association — advocates on behalf of the 6,000 Small Business Innovation Research (SBIR) and
Small Business Technology Transfer (STTR) companies. These SBIR/STTR companies produce
more patents than all the American universities combined. SBTC strongly supports the 2023
NDAA but cannot support adding additional provisions that degrade the patent rights of small
company inventors.

S. 2774 is not relevant to the NDAA. It would significantly dilute patent rights of small business
inventors who are attempting to enforce their rights. The PPOA imposes a recordation filing
deadline on patent owners. The legislation penalizes missing a tight statutory deadline for
patent recordation. The is no proposed ability to correct an error and willful patent infringers
are given a free pass. This will help foreign entities and large international corporate infringers,
leaving American small businesses inventors to suffer.

While well intentioned, the American Invents Act of 2011 unleashed a torrent of unintended
consequences that have significantly undermined the ability of small businesses in the U.S. to
patent and enforce their hard-earned inventions. Add to that SCOTUS rulings which have
constrained patent eligibility in areas of innovation now understood to be of tremendous
strategic importance to the U.S. — areas like Artificial Intelligence, diagnostics, and innovations
that affect the warfighter. And small businesses in the U.S. have been placed at an even further
disadvantage in attracting capital, especially as compared to their foreign counterparts. Small
company technology innovation, once the strength of the U.S. economy, has been suffering
tremendously as these formerly prolific sources of innovation, and the investors which
underwrite them, are discouraged by the state of the domestic U.S. patent system. S. 2774 will
make matters even worse for American innovation.
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There is ample proof of this continued patenting companies decline. “The share of global
venture capital activity captured the United States has fallen from more than 95 percent in the
mid-1990s to 71 percent in 2012 to half [50%] in 2017” and then to 44.9% in 2021. This
represents over a 30% decline since the passage of the AIA. Furthermore, average patent
licensing royalty rates, an important measure of our technical standing globally, have dropped
from over 7% in 2010 (before the AIA) to about 4.3% in 2017, a drop of about 39%." We need a
return to important principles and respect for Intellectual Property rights for all to be able to
regain small business confidence in the U.S. Patent system.

Unfortunately, a new change is being proposed to add onto the 2023 NDAA that will further
degrade the ability of small businesses to obtain strong, enforceable patent rights and allow
large international businesses, including those from countries like China, to trample on
American small business patent rights. The language of this change to the House NDAA is the
same as that proposed in the Pride in Patent Ownership Act (PPOA), S. 2774. If you don't already
know about it, see this article: The Pride in Patent Ownership Act is Big Tech Boondoggling
(ipwatchdog.com)

The SBTC, as a grass roots organization, can help you put a face on the terrible impact of the
current poor state of the U.S. patent system. We would be happy to provide you with powerful
personal stories of small business American innovators who, in the past (when U.S. patents were
strong and respected in commerce) were able to leverage their investment in innovation and
achieve the American Dream. But now that these property rights have been dangerously
diminished, small businesses can no longer leverage these rights to withstand the onslaught of
competition from larger and increasingly international companies who simply copy from them
with impunity. Efficient Infringement allows large international companies to conduct Corporate
Infanticide on inventing small businesses.

Once again, the SBTC applauds the 2023 NDAA and looks forward to working with you to
strengthen patent property rights. If asked to testify or provide other information on the
problems with S.2774, we would be glad to do so.

Thank you.

Sincerely,

Robert N. Schmidt, Co-Chair
Small Business Technology Council

! Jack Lu, IPR Tax, Alice Shock, and the Dynamics of Licensing Market (2008-2017), Data Source: High Tech
Deal Term & Royalty Rate Survey Report, 2017, Licensing Executives Society USA and Canada, March 2019.

Page 4 of 4


https://venturebeat.com/2018/10/05/u-s-share-of-global-venture-capital-fell-more-than-20-in-5-years/
https://venturebeat.com/2018/10/05/u-s-share-of-global-venture-capital-fell-more-than-20-in-5-years/
https://usinventor.us11.list-manage.com/track/click?u=4652ed1adc849ad1ecfacfee9&id=7188e7f734&e=245dc0e044
https://usinventor.us11.list-manage.com/track/click?u=4652ed1adc849ad1ecfacfee9&id=7188e7f734&e=245dc0e044

